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The South China Sea issues have cast a cloud over ASEAN-China relations and
created tensions in the region, which could open the way to more involvement of outside
powers and the internationalization of a regional dispute.
Efforts have to be exerted by all well-meaning parties to de-escalate and de-politicize
the issues in order to prevent the area from becoming a new international flashpoint.
The Roundtable on Functional Cooperation in the South China Sea held in Yangon,
Myanmar on 3 July 2014 was an attempt to bring together personalities from claimant states,
academic experts, as well as economic practitioners to exchange views and continue a
dialogue on alternative approaches to foster better understanding and mutually beneficial
cooperation in the South China Sea.
The importance of the vast South China Sea, which covers an area of 2,590,000
square kilometres, is manifest to all. It contains some of the world’s most important
shipping lanes with more than half of the world’s shipping tonnage and over 117,000 vessels
sailing through it every year, with estimated oil reserves of 11 billion barrels and 190 trillion
cubic feet of natural gas, in addition to other marine and fishery resources.
The current transport and connectivity importance of the South China Sea, and the
potentialities of its vast natural resources, can either be a source of friction or a platform on
which to build cooperation.
In addition to providing accurate factual information and examples of best practices,
it is to be hoped that the Roundtable held in Yangon will serve to foster trust and
confidence so that functional cooperation in areas such as fisheries, oil and gas exploration,
disaster relief and environmental protection can be pursued among interested parties and the
benefits reaped from “low-hanging fruits” in parallel with formal states negotiation on maritime
boundary demarcation and consultations on a code of conduct.
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I would like to thank the Myanmar Institute of Strategic and International Studies
(M-ISIS) for the cooperation extended to the Asian Peace and Reconciliation Council (APRC)
and the Saranrom Institute of Foreign Affairs Foundation (SIFAF) in organizing the Roundtable
in Yangon, which was especially appropriate since Myanmar is the current Chair of ASEAN.
I would also like in particular to thank senior members of the APRC, namely, His
Excellency José Ramos-Horta, former President of Timor-Leste, His Excellency Tan Sri
Dato’ Seri Syed Hamid Albar, former Foreign Minister of Malaysia, and His Excellency
Mr. Li Zhaoxing, former Foreign Minister of China for their valuable presence and
contributions at the Roundtable. I wish to express our appreciation for all the speakers and
their valuable presentations.
The APRC delegation was also accorded the honour of a courtesy call on His
Excellency U Thein Sein, President of the Republic of the Union of Myanmar, in Nay Pyi Taw
on 4 July 2014. The main conclusions of the Roundtable were presented to the President,
and it was indeed gratifying that he very kindly endorsed them.
Although the Roundtable was held under Chatham House rules, this booklet is an
attempt to compile the main points raised, on a non-attributable basis, as well as the
presentations made by academic experts and practitioners of joint development projects. It
is hoped that the booklet will add to the store of knowledge on the South China Sea and
facilitate further understanding and cooperation in the future.

H.E. Professor Dr. Surakiart Sathirathai)
Chairman, Asian Peace and Reconciliation Council (APRC)
Chairman, Saranrom Institute of Foreign Affairs Foundation (SIFAF)
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U Nyunt Maung Shein
Chairman of Myanmar Institute of
Strategic and International Studies
Myanmar Institute of Strategic and International Studies (Myanmar-ISIS) is proud to
jointly organize with the Asian Peace and Reconciliation Council (APRC) and the Saranrom
Institute of Foreign Affairs Foundation (SIFAF) a roundtable on “Functional Cooperation in the
South China Sea” at the Myanmar ISIS conference room in Yangon on 3 July 2014.
The South China Sea disputes have been major concerns of the countries in the
region and the international community as a whole. Myanmar has cordial relations with all the
claimants involved in the South China Sea disputes. Myanmar wishes to see the disputes
resolved peacefully in a manner which would be fair and just to the claimants. Myanmar, as
incumbent ASEAN Chair, takes every opportunity to facilitate meetings between the
claimants. The roundtable, held in closed session, was one such event. The roundtable did
not attempt to find solutions to sovereignty and territorial issues, which are very complex.
Rather, it attempted to explore prospects for functional cooperation in any one area or more
between or among the claimants for mutual benefit or for the benefit of all involved pending
the solutions on sovereignty and territorial issues.
The concept of functional cooperation is not new. Both the Declaration on the
Conduct of Parties in the South China Sea (DOC), signed by ASEAN and China on 4
November 2002, and the 1982 United Nations Convention on the Law of the Sea (UNCLOS),
which all the claimants are parties to, provide for functional cooperation.
Very eminent statesmen of our region contributed their invaluable knowledge and
wisdom at the roundtable to help explore the possibilities of functional cooperation in the
South China Sea. Several prominent experts presented their studies and suggestions
regarding the matter.
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The South China Sea is big enough for all the countries along its coasts to peacefully
co-exist. The South China Sea has both living and fossil resources for all these countries to
enjoy fairly in accordance with the principles of international law and 1982 UNCLOS.
It is an ardent wish of the three co-organizers that the claimants are able to identify
common ground in any area(s) of common interest on possible functional cooperation in the
South China Sea. Any functional cooperation among them will not only benefit the peoples
concerned but could decrease the tensions already there or reduce the potential risks to
further escalation of tensions. Myanmar-ISIS wishes them good luck!

U Nyunt Maung Shein
Chairman
Myanmar Institute of Strategic and International Studies
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Welcoming Statement by
Deputy Foreign Minister U Thant Kyaw
H.E. Dr. Surakiart Sathirathai, Chairman of Asian Peace and Reconciliation
Council, and President of Saranrom Institute of Foreign Affairs Foundation Esteemed
Members of APRC and SIFAF, Distinguished Participants, Ladies and Gentlemen,
Mingalaba. Auspiciousness to you all.
At the outset, I would like to welcome to Myanmar esteemed Chairman
and members of APRC and SIFAF and distinguished participants from abroad.
I would further like to thank H.E. Dr. Surakiart Sathirathai and fellow
members of APRC and SIFAF for gracing this event with their presence which testifies
to the importance of the subject to be deliberated.
I would like also to thank APRC, SIFAF, and Myanmar ISIS for jointly organizing
this important event. I wish you all an enjoyable stay in Myanmar.
The South China Sea disputes have been major concerns of the countries
in the region and the international community as a whole. Myanmar has cordial
relations with all the competing claimants involved.
Myanmar wishes to see the competing claims resolved peacefully in a
manner which would be fair and just to the parties concerned. Myanmar, as
incumbent ASEAN Chair, would like to take every opportunity to facilitate meetings
between and among the claimants.
This roundtable in one such event. Sovereignty and territorial issues
related to the South China Sea are very complex. This roundtable will not attempt
to find solutions to any of these sovereignty and territorial issues. Rather, the purpose
of this roundtable is to try to explore prospects for functional cooperation between or
among the claimants in any one or more individual areas of contention. The purpose
in to establish the groundwork leading to the mutual benefit or the benefit of all
involved.
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The concept of functional cooperation is not new. Both the Declaration
on the Conduct of Parties in the South China Sea (DOC), signed by ASEA and
China on 4 November 2003, and the 1982 United Nations Convention on the Law of
the Sea (UNCLOS), to which all the claimants are parties, provide for such
cooperation.
The DOC sets out a number of confidence-building measures and also
provides for the possibility of exploring and undertaking cooperative activities pending
settlement of the disputes. Article 6 of the DOC listed the following areas for possible
cooperation:
s
s
s
s
s

MARINE ENVIRONMENTAL PROTECTION
MARINE SCIENTIFIC RESEARCH
SAFETY OF NAVIGATION AND COMMUNICATION AT SEA
SEARCH AND RESCUE OPERATION AND
COMBATING TRANSNATIONAL CRIME

The South China Sea can be categorized as a semi-enclosed sea as
defined in Article 122 of UNCLOS. Article 123 “Co-operation of States bordering
enclosed or semi-enclosed seas” of UNCLOS, states that “States bordering an
enclosed or semi-enclosed sea should cooperate with each other in the exercise of
their rights and in performance of their duties under this Convention. To this end they
shall endeavour, directly or through an appropriate regional organisation:
a) To coordinate the management, conservation, exploration and exploitation
of the living resources of the sea;
b) To coordinate the implementation of their rights and duties with respect
to the protection and preservation of the marine environment;
c) To coordinate their scientific research policies and undertake where
appropriate joint programmes of scientific research in the area;
d) To invite, as appropriate, other interested States or international
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organisations to cooperate with them in furtherance of the provision of
this article.”
Very eminent statesmen of our region are present here despite their busy
schedules to pool their knowledge and wisdom to help explore the possibilities
of functional cooperation in the South China Sea.
Experts from all the countries involved in the South China Sea disputes
are also here to present their views and study the ideas and suggestions regarding
the matter.
This roundtable is a TRACK II event and, therefore, candid and constructive
discussions and suggestions are going to be heard.
Whatever suggestions are put on the table, it is the sovereign prerogative of the
claimant concerned to make the final decision.
I wish this roundtable the best of luck in its deliberations.
Thank you for your kind attention.

3 - 4 July 2014, Yangon, Myanmar
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Welcoming Remarks by
H.E. U Nyunt Maung Shein
Chairman of the Myanmar Institute of Strategic and
International Studies (Myanmar ISIS)

H. E. U Thant Kyaw, Deputy Minister for Foreign Affairs of Myanmar,
H.E. Dr. Surakiart Sathirathai, Chairman of Asian Peace and Reconciliation
Council, and President of Saranrom Institute of Foreign Affairs Foundation, Esteemed
Members of APRC and SIFAF,
H. E. U Khin Maung Win, former Deputy Minister for Foreign Affairs of
Myanmar, Distinguished Participants,
Ladies and Gentlemen,
Mingalaba to you all.
I would like to welcome to Myanmar esteemed Chairman H.E. Dr. Surakiart
Sathirathai and esteemed members of APRC and SIFAF and the distinguished
participants from abroad. I wish you all an enjoyable stay in Myanmar. I would like to
thank all of you and other distinguished guests for their kind presence here at this
important Roundtable.
Deputy Minister U Thant Kyaw, in his statement, underlined the importance
of this Roundtable and, therefore, I would not elaborate further on it for the sake
of time.
My institute, Myanmar ISIS, has been following the developments of the
South China Sea disputes. As the Deputy Minister stated, Myanmar takes every
opportunity to facilitate meetings between or among the claimant countries.
In this spirit, Myanmar ISIS and the Centre for Asian Strategic Studies-India
(CASS-India) jointly organized in April this year the international conference on
“Maritime Challenges to ASEAN and Prospects of SCS Dispute Resolution”
held in Yangon. Mr. Kobsak Chutikul, Secretary-General of APRC, had expressed his
interest to attend the conference and was invited. However, he could not make it but
sent Ms. Panrawee Meesupya from APRC Secretariat to represent him. Then, APRC
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and SIFAF also would like to jointly organize with Myanmar ISIS a roundtable in
Myanmar which could be beneficial for the claimant countries. This roundtable, a
Track II event, is the product and I would like to express my sincere thanks to the
co-organizers APRC and SIFAF.
As the title of this Roundtable depicts, we are going to explore possibilities of
functional cooperation between or among the claimants pending the solution of
sovereignty and territorial issues. It is an ardent wish of the three co-organizers that
suggestions on possible functional cooperation to be made deserve serious
consideration by the claimants. Any functional cooperation between or among the
claimants which could be achieved as a result of this Roundtable will not only benefit
the peoples concerned but could decrease the tensions already there or reduce the
potential risks to further escalation of tensions.
The South China Sea is big enough for all the countries along its coasts to
peacefully co-exist. The South China Sea has both living and fossil resources for all
these countries to enjoy fairly in accordance with the principles of international law
and 1982 UNCLOS. Myanmar, as a friend of China and all fellow ASEAN claimant
States as well as an incumbent ASEAN Chair, will contribute to that effect.
I join the Deputy Minister in wishing this Roundtable every success.
Thank you for your kind attention.
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Introductory Remarks by
H.E.Professor Dr. Surakiart Sathirathai
Chairman of the Asian Peace and Reconciliation Council (APRC)
Former Deputy Prime Minister and Minister of Foreign Affairs of Thailand

Honorable APRC Council Members,
Your Excellency Deputy Foreign Minister U Thant Kyaw,
Chairman U Nyunt Maung Sein,
Distinguished participants,
On behalf of the APRC and SIFAF, I would like to express our heartfelt
thanks and deep appreciation to Myanmar-ISIS for helping to make possible this
Roundtable on Functional Cooperation in the South China Sea.
The statements by His Excellency Deputy Foreign Minister U Thant Kyaw -and the welcoming remarks by U Nyunt Maung Sein, Chairman of Myanmar-ISIS,
clearly indicate that the South China Sea is currently an issue that has wide-ranging
implications for the peace, security and prosperity of this region, indeed for the
international community as a whole.
The historical, geographical and legal dimensions, which intersect with multiple
and overlapping boundary claims, make the South China Sea a sensitive potential
international flashpoint.
It threatens to cast a long shadow over China-ASEAN relations, and could serve
as an excuse for involvement of powers from outside the region, creating a new
‘international situation’ of permanent tension and even strife. This is something we
should avoid at all costs.
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Despite being a non-claimant state, but as the current Chairman of ASEAN,
Myanmar bears a special responsibility to help address the issue and prevent the
escalation of such implications. Likewise, although a non-claimant state, Thailand also
bears a responsibility as current coordinator of the ASEAN-China dialogue to help
ensure that the South China Sea issues do not disrupt the mutually beneficial relations
and understanding that ASEAN enjoys with China.
ASEAN, China and friends in and outside the region, too, have the responsibility
to ensure that tension or armed conflict will not take place nor bear adverse impacts
on the implementation of the ASEAN Economic Community and hinder the free flow
of goods, services, capital and investment, and skilled labour. Tension in the South
China Sea will certainly affect the business community’s confidence inside and outside
the ASEAN region on the emerging Regional Comprehensive Economic Partnership
(RCEP), the world’s would-be largest free trade area, encompassing 16 countries:
ASEAN, China, Japan, South Korea, India, Australia and New Zealand.
It is gratifying, therefore, that gathered at this Roundtable today are a group
of men and women of goodwill from all the claimant states, together with former
senior policy-makers, well-respected academics, recognized experts from outside the
region, as well as practitioners in the field of functional cooperation. The diverse and
comprehensive

composition

of

this

Roundtable

indeed

makes

it

truly

a

One-and-a-half Track event, in-between the Track One of governmental negotiations
and the Track Two of academic and research sessions.
We are gathered not necessarily as representatives of any country or
organization. We are not here to argue on legal claims or to negotiate or to
reach agreed conclusions, but to explore with open minds the possibilities that exist
for functional cooperation in the South China Sea based on factual data and practical
experiences.
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We are gathered here in order to explore practical and sustainable solutions to
the looming crisis in the South China Sea. It is no secret that should the
situation in the South China Sea be allowed to escalate into further confrontation, we
shall risk turning the South China Sea into a Sea of conflict, armed brinkmanship and
possible war disrupting global trade and vital lifelines for the Asia-Pacific region.
Since issues of territorial sovereignty and perceived national interests are
involved, the danger is that a lack of progress, inadvertent actions, or continued
stand-off can stoke nationalistic sentiments on all sides. This would prove
difficult to keep in check and would further hamper an amicable solution in both the
short and longer term. It is perhaps time for all sides to take one step back in order to
obtain a better view of the larger picture and of the possible ways forward.
The situation has first to be de-politicized. A shared vision of shared opportunity has
then to be created.
More than half of the world’s annual merchant fleet tonnage -- about 5.3 trillion
US dollars in value -- passes through the Malacca, Sunda, Lombok and Makassar
straits linking the Indian Ocean with the South China Sea. Over one third of the global
crude oil and over one half of the global liquid natural gas are transported daily
through the South China Sea to provide about two-thirds of the energy supply of
Northeast Asia. The South China Sea forms a vital link in the global supply chain.
The energy reserves in the South China Sea are also abundant. Proven oil
reserves are about 7.7 billion barrels and estimated reserves range from 28 billion
barrels to 130 billion barrels. If the latter estimate were to turn out to be accurate, then
the oil reserve of the South China Sea would be second only to that of Saudi Arabia.
As for the natural gas reserves, the estimates range between 266 trillion cubic feet to
about 900 trillion cubic feet. Dr. Mark Valencia could certainly elaborate further on the
natural resources available in the area.
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In addition to these energy reserves, the South China Sea holds one third of the
world’s marine biodiversity providing seafood to 1.5 billion people living around it.
Given these enormous energy and marine resources, the South China Sea has the
potential to be the hub of an economic revolution for its littoral and hinterland states,
lifting them up to greater prosperity and well-being.
However, economic considerations based on projected natural resources in the
area, the vital importance to international shipping lanes, as well as the political
considerations based on new balance-of-power calculations in the region, have
added to the complexities, and make it difficult to rely on any single approach in
reaching a resolution of the situation.
Notwithstanding, mechanisms for conflict avoidance are also actively being
sought. On the formal governmental track, discussions on territorial boundary issues
take place. Running parallel to that track is the second track whereby the Declaration
on the Conduct of Parties in the South China Sea has been concluded and where
consultations on a follow-up Code of Conduct are being held. These should continue.
But in my humble opinion, these two tracks need to be supplemented and
complemented with a third track that focuses on functional cooperation. Functional
cooperation will turn potential conflicts and tension on territorial claims into potential
cooperation.
Chinese statesman Deng Xiao-ping once advised that all parties should shelve
their territorial claims for the time being and concentrate on cooperation for mutual
benefits. To shelve the territorial claims is not to relinquish them. Look at the
Antarctica. The nations claiming their pieces of territory on that continent have not
relinquished their territorial claims but have cooperated in environmental conservation
and scientific exploration.
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Why can’t the South China Sea’s littoral countries explore somewhat similar
cooperation with each other, for example on renewing the fishery stocks, navigation
safety and scientific exploration? These kinds of functional cooperation can be
undertaken simultaneously while the governmental negotiations to delimit maritime
boundaries and the ASEAN-China negotiations on the Code of Conduct of the Parties
in the South China Sea continue. An important benefit of this functional cooperation is
to contribute to the positive atmosphere of mutual trust in the two governmental
tracks, thereby facilitating the eventual success of those negotiations, and avoiding a
make-or-break situation.
There are many examples from various regions of the world of the kind of
joint development areas (JDAs) being created and sectoral, functional cooperation
being undertaken whilst pending the formal delimitation of maritime boundaries. They
conform with the framework of “provisional arrangements of a practical nature” as
provided for under Article 74(3) and 83(3) of the 1982 UN Convention on the Law of
the Sea. Dr. Vasco Becker-Weinberg would be able to expand further on this point.
Japan and Korea agreed in 1974 on joint development of the southern
part of the continental shelf of the two countries. An agreement was signed in 1989
between Australia and Indonesia to create a zone of cooperation in the area between
East Timor and Northern Australia, and in 2002 the Timor Sea Treaty was signed
between East Timor and Australia. In 1992, an MOU between Malaysia
and Vietnam for the exploration and exploitation of petroleum in the continental
shelves of the two countries was signed. China has signed joint development
agreements with Japan and Vietnam in overlapping or adjacent maritime areas.
Back in 1979, Thailand and Malaysia agreed on a Joint Development Area
for exploration and extraction of oil and gas in overlapping maritime areas in the Gulf
of Thailand with profit-sharing arrangements which is still functioning amicably to this
day even without a formal sea boundary agreement. “Brothers drinking from the same
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well” is the motto of the Malaysia-Thailand Joint Development Authority. Datuk Rosli
bin Boni, the CEO of the Authority would be able to provide us with details of some of
the practical, day-to-day arrangements.
In the South China Sea, there are of course many areas of multiple overlapping
claims by more than two claimant states. But this should not be an insurmountable
obstacle. Indeed it should be seen as a good test for the ingenuity of international
lawyers, as well as an opportunity to spread the risks and burdens among a larger
number of stakeholders, to attract more multinational investment, to create
economies of scale, and thus to enlarge the potential pie for all concerned. Nowadays
there are many business models that could be adapted to suit the situation in the
South China Sea. For instance, instead of discussing the area to be delimited as a
basis for profit sharing, capital investment, special and differential treatment for certain
claimant states, management participation and in kind contribution can altogether
form basis for profit sharing formula.
There is no one single comprehensive solution for a complex situation. We must
first ‘dis-aggregate’ the problem, break it down into more manageable portions.
International practices show that cooperation can range from environmental
protection, research on marine life, management of sustainable fisheries, joint
investment ventures, and joint management of maritime navigation leading all the way
up to joint development areas of oil and gas.
To explore and discuss in a concrete manner the possibilities and potentials of
such functional, sectoral cooperation, a mechanism for alternative dialogue may need
to be established. A Forum on Functional Cooperation could be established bringing
together representatives of national and regional stakeholders, corporations, state
enterprises, investors, academic institutions, and business people, to identify,
implement and manage functional cooperation activities.
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Excellencies, distinguished participants,
The South China Sea is a vast region, much of which has yet to be fully explored.
In many ways it is a new frontier, traversed only in passing. Globalization,
technological advances, economic necessities, and geo-political imperatives have
now caught up with it, and are threatening to churn up huge waves of
misunderstanding and acrimony. We must act quickly to ensure that these do not
gather into a devastating tsunami. We must calm the waters by swamping the area
with a network of continuing dialogues on all tracks, of technical exchanges, of
functional cooperation, and of informal consultations among all stakeholders that can
help to foster trust and confidence. Dialogue on functional cooperation is less
confrontational than claims on sovereignty. It will create a comfort level among
claimant states allowing them to feel that the South China Sea issue is a discussable
agenda. It is a confidence building process which will complement the atmosphere in
the discussions on territorial boundary and on the Code of Conduct in the South
China Sea.
After all, I firmly believe that no one, claimant or non-claimant state alike, wishes
to see the South China Sea becoming a crucible of conflict. With goodwill from all
around and proper management, the South China Sea must and will become the Sea
of Partnership, Peace and Prosperity.
Thank you very much for your attention.
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Remarks by
H.E. Li Zhaoxing
former Minister of Foreign Affairs of China and APRC Council Member

Your Excellency Deputy Minister U Thant Kyaw;
Your Excellency Ambassador U Nyunt Maung Shein;
Your Excellency and dear old friend Dr Surakiart;
Distinguished experts and Dear Friends:
Standing here before you all, I suddenly find myself one of the happiest
persons in the world. The reason for this is that all of a sudden I have found
myself promoted into at least two new positions. The first is as President of the China
Association for Friendly Contact and the second is as the newest member from
China to the APRC. This not only gives me great personal pleasure but it also allows
me to be here today not only with so many friends but also with so many teachers.
I have a fellow countryman whom, of course, I never met but whom I greatly
respect. He was born in 551 B.C. and was called Confucius. He taught us that there
were two categories of people that one should always be grateful to and should
never forget to thank. The first category is one’s parents and older relatives. The
second category is one’s teachers. Confucius once said that all other persons are our
teachers from whom we can always learn new things. This is what I have found
ever since I arrived here last night in this beautiful city of Yangon and especially
at last night’s dinner. Not only was the food excellent but I also learned a lot
from my fellow diners. I thank our hosts sincerely for this.
For example, last night I learned something new from His Excellency
Mr Ramos-Horta, the former President of East Timor. When I was young I was a
student of etymology but I never knew the origin of the name of that good
country, Timor Leste. But President Ramos-Horta told me that Timor also means
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“East”. So Timor Leste actually means “double East” and in China we like
“the East”. We Chinese people always thought to unite China and drive away the
Western Colonialists and stand up proudly in “the East”. Now I have a friend and
teacher from the “East-East”. Thank you Mr President.
I know Myanmar well and can’t remember how many times I have visited
this great neighbour of ours. But I have never before learned the etymology of the
name, Myanmar. Again a neighbour at the dinner last night taught me that
Myanmar, in Burmese, signifies many good things; such as fast, efficient, strong and
other positive qualities. So I envy the people of Myanmar that your country has such a
grand and glorious name. I also now learn that the forum where we are now, this
Roundtable, has been really well planned in three important aspects.
Firstly the meeting place is very well chosen. About half a century ago the then
Chinese Foreign Minister wrote a poem praising the friendship between Myanmar and
China saying that while we Chinese live on the upper reaches of the river and our
friends in Myanmar live in the lower reaches, we share a great affection for each other.
We drink water from the same good river, our shared “mother river”. So it is only
natural that I am very happy to be here in Yangon.
Not so long ago, we in Asia celebrated the emergence of the Five
Principles of Peaceful Coexistence. These five basic principles came about
thanks to the efforts of our leaders from China, from Myanmar, from India and
from many other countries in our shared Asian region. President Xi Jinping in his
policy statements has often referred to these five principles. They are still relevant
and significant in trying to resolve the difficulties we face today. History has
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still not reconciled its many contradictions. The international order, politically,
geographically and territorially is not yet rational nor working for the benefit of
the democratic peoples all over the world. So we need to re-read and be guided by
the basics of the Five Principles of Peaceful Coexistence. Accordingly, the initiative
for this forum in Yangon is a very timely and wise idea.
Secondly, the theme of this Roundtable is particularly well chosen. This
forum will focus on cooperation and sharing the mutual benefits of joint
development. We will be able to have an in depth discussion of the possibilities
of shared cooperation in a number of areas. Again President Xi Jinping put
forward the concept of the New Asia Spirit outlook at the Fourth Conference on
Interaction and Confidence Building Measures in Asia. This concept highlights
common comprehensive and sustainable conditions for enhanced regional security.
Last but not least, the format for our meeting is well chosen. A Roundtable
symbolizes equality, friendship and goodwill. So again I am very happy to be
here with you all. Personally I will let you know that I slept very well last night.
This is quite rare for me, particularly since it was raining. It is simply because
Yangon is very near the sea and its altitude is almost the same as my home town.
I was born by the coast of the Eastern China Sea and I grew up there. When I was
child I remember my Mother telling me: “My child, the sea and ocean are your home.
You should love the sea, take care of the sea and make friends through the sea”.
So again, I am very happy to be here in Yangon.
Let us now talk about the South China Sea. Whenever I view the sea or
whenever I hear about the South China Sea, a few lines from William Shakespeare’s
Sonnets come to mind. “Shall I compare thee to a summer’s day?” By “thee”
I mean the South China Sea. “Thou art more lovely and more temperate.” The
great English poet and playwright did not stop there. He went on to write that
unfortunately sometimes “Rough winds do shake the darling buds of May”. So
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generally speaking this is a pretty apt description of the current situation in
the South China Sea. It is a good sea, a peaceful sea. Navigation is free there
and just as many economists have rightly said, it is big enough for all bordering
coastal states to co-exist in peace and friendship together. But we also have to
admit that sometimes “rough winds” are shaking “the darling buds” of the South
China Sea.
This is why we are gathered here today; to try to find ways and means to
resolve current contentious issues and further tap the potential of the South
China Sea so that we can all enjoy even better prosperity and safer surroundings
for all our peoples. We should never forget that we are working for the benefit
of our peoples. This should give us a sense of pride and a sense of fulfilment.
This makes me think of another short poem. “Are there people on Mars? Are there
people on the Moon? There are people on Earth. That is why the Earth is most
precious and that is why we must love the Earth.”
These words remind me of President Xi Jinping when he said: “The people’s
pursuit of a happier life is our working target.” I believe that we here, who are sitting
around this table, have as our target the common good of the people who live around
the South China Sea and, even wider, the common interests of all the peoples of the
world.
Dear friends, not so long ago I visited a region of South China called Tianmen
province. The local fishermen there told me that they call the South China sea “their
ancestors’ sea”, where they have been for successive generations over many
centuries. So in both historical and legal perspectives, China enjoys sovereignty
over the South China Sea’s islands and their adjacent waters. We can talk at
length about history but I will try to be very brief. As early as 221 BC, the Emperor Qin
Shi Huang, who unified China for the first time, named one part of Southern China
“the South China Sea province”. This particular example reminds us that Chinese
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people were the first to discover the South China Sea. In the year 1405 AD, one
hundred and fifty nine years before William Shakespeare was born, China’s great
sailor, Zheng He, started his historic journey from Nanjing and sailed into the Indian
Ocean via the Straits of Malacca.
What I want to briefly say is that after World War II, China as one of the victorious
powers, regained sovereignty over Xisha Island from the hands of the Japanese
aggressors. This was in line with the Cairo Declaration by the Allied Powers of 1
December 1943. I have visited the spot where the Cairo meeting was held and where
the joint Allied communique was made public. This was subsequently confirmed
by the Potsdam Declaration on 26 July 1945. The Chinese Government then sent
some of its naval vessels to assert sovereignty over the islands and adjacent
waters. A number of public documents in many countries clearly record that
Nansha and Xisha and adjoining islands belong to China. For many years after
World War II this was not in dispute and no other country bordering the South
China Sea raised objections to China’s sovereignty over these islands.
Currently, however, this sovereignty is being disputed by a few bordering
countries. China wants to enjoy peaceful coexistence with these countries . We have
never acted hostilely towards them and we stand ready and willing to resolve
such disputes through bilateral consultation. We are making every effort to promote
mutually beneficial cooperation and friendly relations with the peoples of these
countries. Our efforts to promote a Declaration by all the countries bordering
the South China Sea demonstrate our sincerity and seriousness in this regard.
However, a few countries have chosen to ignore our goodwill and continue to press
claims for control of the South China sea through resource exploitation, diplomatic
offensives and even on some occasions by resort to military means. There are now
over a thousand oil and gas exploration drilling operations in the South China Sea
and not one of these is being undertaken by China. China is thus being victimised
by the acts of others. Some countries are trying to form inter-nation groupings so as
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to negotiate forcefully, or even to oppose China. We do not want to see any big
power involvement in this dispute. They are far away from our region. They have
nothing to do with the South China Sea, either in terms of international law or the
Charter of the United Nations. They often use some of the principles the UN Law of
the Sea to attack China even though we do not accept the validity of these premises.
This is not a correct course to follow. Countries that truly want peace should show
solidarity with each other and try to resolve the issue by peaceful means. Exploitation
of the common resources of the oceans should be used to benefit all the peoples
of the world.
China has exercised great restraint and patience and continued to insist that
disputes over sovereignty should be resolved through dialogue and consultation. In
2011 China offered to establish a China-ASEAN Maritime Cooperation Fund. This
demonstrated China’s determination and sincerity to work jointly with ASEAN
countries and actively implement the agreed Code of Conduct and by so doing
promote further pragmatic cooperation in the South China Sea. It is self evident that
China’s position poses no threat to ASEAN or other Asian countries. Tankers bearing
oil from the Gulf region pass through the South China Sea safely and without
interruption. Every year over 100,000 commercial vessels pass through the South
China Sea without incident. Currently all Asian countries are enjoying stable economic
development with foreign trade continuing to grow, thereby demonstrating the existing
freedom and safety of navigation through the South China Sea.
Is there therefore any need to increase the safeguards for freedom of navigation?
In seeking such moves some countries have motives and agendas of their own that
are less than transparent. We should be on the alert about this because we know that
there are also self-inflicted problems by these countries such as piracy and other
forms of transnational crime. All sides should therefore adopt a measured and
reasoned approach to improving security in the region and join together in a pact that
guarantees freedom of navigation and safety for all on a sustainable and lasting basis.

34

Functional Cooperation in the South China Sea

My dear friends and colleagues, Asian issues should be dealt with by Asian
peoples themselves. Asia’s security and stability should be safeguarded by Asian
countries, acting in a spirit of Asian friendship. Through closer cooperation the issues
can be resolved. I want to share with you a thought that I learned many years ago
from my English teacher, a very kind American lady. She asked me to recite a poem
by an American writer. While she was a good teacher I was unfortunately not a good
pupil. That is why I can only really remember one line of the poem. It is this: “Let us
work together to make each tomorrow be better than today.” In this spirit I wish this
forum of ours every success. Let us apply ourselves. Let us speak our minds,
compare notes, learn from each other, find common ground and then work together
to put the good ideas we uncover into action, so that each tomorrow of the South
China Sea will be more peaceful and more beautiful. Let the South China Sea
produce more wealth and contribute more to the common interests of all the coastal
countries and, more widely, to the peoples of the whole world.
I thank you all very much for your kind attention and hopefully, in the future, we
will meet each other again and again. I also wish all of my old colleagues a long and
productive life. We still have a lot to do together. For now let us be happy and always
meet each other with a smile.
Again my thanks to you all.
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Executive Summary
On July 3rd, 2014, in Yangon, the Asian Peace and Reconciliation Council
(APRC) / the Saranrom Institute of Foreign Affairs Foundation (SIFAF) and the
Myanmar Institute of Strategic and International Studies (Myanmar ISIS), co-hosted a
roundtable entitled “Functional Cooperation in the South China Sea”.
The roundtable considered functional cooperation to consist of practical
efforts that enhance good neighbourliness and mutual-trust, thereby contributing
to the mitigation, the diffusion and the de-escalation of existing tensions in
the South China Sea. Such functional cooperation could begin on matters of mutual
concern of all States, such as the peaceful use of the oceans; the safety of navigation;
the sustainable exploitation of marine living resources; the preservation and protection
of the marine environment; the use, operation, removal and decommissioning of
offshore installations and structures in accordance with the applicable international
regulations.
The roundtable shared the view that functional cooperation fosters
peaceful coexistence between States of the South China Sea and prosperity of all
States, thus contributing to regional and global stability. It also considered that
mutual-trust and restraint, the encouragement of exchanges between States,
academics and experts, and the involvement of the relevant stakeholders including of
private entities are of great importance to achieve functional cooperation.
The roundtable recalled the Pancasila Principles and the advice given by
the Chinese statesman, Deng Xiaoping, to shelve the sovereignty claims and to
concentrate on cooperation. In this spirit, the roundtable examined the different
possible areas of cooperation and in particular the management and conservation of
fishery resources and possible models for joint development of offshore hydrocarbon
deposits, taking into consideration those currently existing in the Asia-Pacific region.
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In view of Myanmar’s Chairmanship of ASEAN this year, the roundtable
considered that the upcoming ASEAN Summit meetings in November offer a valuable
opportunity for the participating States to express their support for functional
cooperation in the South China Sea, thereby contributing positively to the bilateral
negotiations on the delimitation of maritime boundaries and the ASEAN-China
discussions on the Code of Conduct of the Parties in the South China Sea.

APRC / Myanmar ISIS / SIFAF
Yangon, July 3rd, 2014
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Notes prepared by
Professor Aileen S.P. Baviera.

FUNCTIONAL COOPERATION AS THE PATH TO PROGRESS
IN THE SOUTH CHINA SEA
Objectives of the Roundtable
A roundtable on “Functional Cooperation in the South China Sea” was
held at the Myanmar Institute of Strategic and International Studies in Yangon,
Myanmar on July 3, 2014. The Asian Peace and Reconciliation Council (APRC) /
the Saranrom Institute of Foreign Affairs Foundation (SIFAF) and the Myanmar
Institute of Strategic and International Studies (Myanmar ISIS), co-organized the
meeting involving a select group of regional and international experts.
The meeting began with reiteration of the importance of the South China Sea
(SCS) not only to the region but to the international community as a whole. The SCS
is a vital link in energy flows and the global supply chain. With its potential wealth
of living and nonliving resources, it can be a hub of economic transformation for
littoral states and other nearby states. Countries in the region should help ensure
that the disputes over territory and maritime jurisdiction do not disrupt regional peace
and stability, nor have adverse impacts on ASEAN-China relations, the ASEAN
Economic Community or the Regional Comprehensive Economic Partnership.
Regional states have long recognized the desirability of cooperation on
functional issues as an approach to mitigating territorial disputes such as those
in the SCS. This was articulated in the 1982 U.N. Convention on the Law of the
Sea (UNCLOS), and the 2002 ASEAN-China Declaration of Conduct of Parties
in the SCS (DOC), among others. Among the functional areas of mutual concern
and benefit that have been identified for cooperation are the promotion of
peaceful uses of the oceans; safety of navigation; the sustainable exploitation of
marine living resources; the preservation and protection of the marine environment;
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as well as the proper management of offshore installations and structures in
accordance with applicable international regulations.
The organizers of this Roundtable thus set the meeting’s objective as
exploring the reinvigoration of regional dialogue on functional cooperation in the
SCS. Such a dialogue may help in depoliticizing and desecuritizing the disputes,
while encouraging regional states to begin crafting a shared vision of common
opportunity.
It was suggested that a Track 1.5 forum on functional cooperation be
established, complementing the ongoing Code of Conduct (COC) and DOC
consultations whose primary objective is to institute conflict avoidance measures and
agreed rules of engagement. The forum could contribute to calming the tensions
in the neighborhood, even as some countries pursue the challenging tasks of
delimiting maritime boundaries. Aside from government officials acting in their
personal or informal capacities, academics, experts, businessmen and other
stakeholders should become involved.
Different approaches and priorities
The SCS being a semi-enclosed sea (as defined in Art.122 of UNCLOS),
littoral states are expected to cooperate on functional matters, including initiatives
that may lead to the joint development of resources. It was Deng Xiaoping who first
proposed the formula of “shelving the sovereignty disputes and pursuing joint
development” for the SCS. Chinese President Xi Jinping, in a speech in February
2014 recommended a return to the Five Principles of Peaceful Coexistence
(FPPC),which are: mutual respect for sovereignty and territorial integrity, mutual
non-aggression, non-interference in each other’s internal affairs, equality and mutual
benefit, and peaceful coexistence.
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Chinese leaders have stated that they are willing to resolve the disputes
through bilateral consultations and then promote mutually beneficial cooperation. The
Chinese government has established a Maritime Cooperation Fund for this latter
purpose. On the other hand, some other states prefer seeking redress through
international legal institutions, due to a serious trust deficit in the region and
perceived asymmetry should they enter into bilateral negotiation processes.
The Roundtable remarked on how geopolitical trends are adding new layers of
complexity

to

the

already

intractable

sovereignty

problems.

Under

such

circumstances, functional cooperation in certain areas may provide “low-hanging
fruit” that will help states begin developing habits of working together in the SCS.
Challenges and obstacles to functional cooperation
An observation was made that past efforts in promoting functional cooperation
in the SCS in general, and joint development of resources in particular, have ended in
failure, because of states’ insistence on sovereignty and because of the lack of
political will. The workshop series “Managing Potential Conflicts in the South China
Sea”, organized by the Indonesian Foreign Ministry with Canadian assistance, for
example, has been going on for twenty-four years but has moved only incrementally
on the agenda of functional cooperation. This shows also that the types of
cooperation or “low-hanging fruit” discussed in the past may not have been
considered interesting or worthwhile activities by the states themselves.
Many functional cooperation proposals such as resource assessments, sharing
of scientific knowledge, etc. had been worked out in the past, but some became
stuck with technicalities or simply lacked political support from the governments
concerned. Domestic politics has sometimes had a negative imfluence. Perhaps
under the current regional environment, there will be more interest and political
support for different types of functional cooperation.
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Discussions at the Roundtable then turned to the concept and practice of ‘joint
development’ (JD), with presentations made based on actual experiences elsewhere
in the region, including the Malaysia-Thailand Joint Development Authority. Experts at
the Roundtable noted that there is no single formula for joint development, but rather
there are sufficiently varied examples to demonstrate that creative solutions are
possible, through persistent dialogue backed by strong political will by leaders. Some
successful JDs required establishment of joint entities, but others did not. Some
were approached through commercial rather than governmental agreements. Most
of these practical arrangements were quietly negotiated outside of the public
limelight.
Past obstacles to successful joint development, specifically of hydrocarbon
resources, include a lack of accurate data on reserves, the high costs of exploring
offshore in very deep waters, and the complexity of having more than two claimants
in some areas. For fisheries cooperation, territorial sovereignty concerns have also
prevented agreement.
Agreement on a regional Code of Conduct may help stabilize the security
environment for functional cooperation, but the current COC negotiations have to
move faster than the pace of escalation of tensions if the COC is to be useful.
Nationalistic discourses are not helpful, while attempts to occupy or extend presence
on land features do nothing to strengthen legal claims yet do much to stoke
tensions.In the meantime, the region should work to avoid perceptions that some are
behaving like bullies towards others, while other states should continue to support
peaceful diplomatic approaches and take care not to complicate matters.
Prospects and opportunities for functional cooperation
One Roundtable participant noted that there may be some differences in the
primary interests of the claimants and littoral states; for some it may be access to the
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energy or fisheries resources, while for others, security and strategic objectives may
prevail. Continuing dialogue and discussion can help identify these underlying
interests, and the possible trade offs and compromises that may help satisfy the
needs and alleviate the fears of the states involved. Functional cooperation
may then be pursued in this context.
It was noted that the Philippines and Indonesia have recently concluded a
maritime boundary delimitation agreement, after decades of talks. Other countries
have yet to begin such negotiations in their overlapping areas. These processes
should be encouraged, following the principle that “good fences make good
neighbors”. The outcomes can help further define and limit the areas for possible
functional cooperation.
Moreover, there are already certain rules in place that appear to favour
functional cooperation. For instance, coastal states have certain mandatory
obligations, including in the UNCLOS and IMO conventions, such that even if
states cannot agree among themselves, each of them is bound by the law
whereby failure to comply with said obligations becomes actionable. Even the
exercise of restraint is an obligation actionable under international law. In addition,
under international law states can be and have been sued for failing to cooperate,
i.e. failing to sit down and establishing rules of engagement or codes of conduct.
In this context of encouraging rule-based behaviour, some participants remarked
that the non-binding ASEAN-China Declaration of Conduct should be elevated or
transformed into a legally binding Code of Conduct.
The Roundtable referred to a number of issues – among them climate
change, sea level rise, ocean acidification, disaster response and prevention, oil spill
response – that are expected to have the most impact on developing countries
and which should be less controversial subjects for cooperation. Coastal fishing
communities will be the first to be affected by such developments, just as they
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are affected by the territorial disputes, and their welfare must be properly
addressed through cooperative measures. The use and operation of offshore
installations, as well as the establishment of safety zones around them and their
decommissioning, are also matters of great concern even at the global level.
One resource person opined that no single country, no matter how extensive
or how strong its claim to the oceans, will want or should take the responsibility
for managing all of these concerns. Another participant said that UNCLOS is after
all a product of the assertion of rights of developing states, including entitlement
to the exclusive economic zone (EEZ), continental shelf (CS) and their resources.
These developmental concerns and interests should continue to unite the region’s
countries.
Addressing the disputes and working toward better management of the SCS
may require a three-track parallel process: continuing efforts to resolve conflicts
over sovereignty; negotiations for a Code of Conduct in order to promote stability
and order; and a new dialogue on functional cooperation. The first track, if it can lead
to clear maritime boundaries, would be the best approach for the long term.
However, if there can be no clear boundary, then joint development may be the
better approach. Without either clear boundaries or cooperative arrangements, the
resources of the ocean cannot be managed effectively and utilized sustainably.
And without predictable rules of conduct, states and other stakeholders will hesitate
to invest in cooperation arrangements.
One expert, however, noted that in many instances, there is no need or
obligation for states to undertake maritime boundary delimitation. It may also be the
case that once a joint development zone is established, delimitation becomes easier
because the economic interests are already being addressed separately through
the JD mechanism.
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The Roundtable also underscored the important role of private entities,
such as oil industry players and other nongovernmental stakeholders, in carrying out
the JD or other functional cooperation initiatives as binding international agreements.
In sum, there are many ways to be creative, and finding out what best suits the
various countries’ interests would seem to be a task that could well be performed by
a regional forum on functional cooperation in the SCS.

Notes prepared by
Professor Aileen S.P. Baviera,
Asian Center, University of the Philippines.

Notes prepared by Professor Aileen S.P. Baviera, Asian Center, University of the Philippines.
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Dr. Mark
J. Valencia
Maritime Policy Analyst, Hawaii

Dr. Mark J. Valencia is an internationally known maritime policy analyst,
political commentator and consultant focused on Asia. He has been a speaker
at such high-level meetings as The World Knowledge Forum in Seoul and the
Bo’ao Forum for Asia hosted by China. He was a Senior Fellow with the East-West
Center for 26 years where he originated, developed and managed international,
interdisciplinary projects on maritime policy and international relations in Asia.
Most recently he was a Visiting Senior Scholar at China’s National Institute for
South China Sea Studies.
Dr. Valencia has also been an Associate of the National Asia Research
Program co-sponsored by the National Bureau of Asia Research and the
Woodrow Wilson Center, a Visiting Senior Fellow at the Maritime Institute of Malaysia
and a Visiting Senior Scholar at Japan’s Ocean Policy Research Foundation.
Dr. Valencia has published some 15 books and about 100 peer-reviewed
journal articles. He is also a very frequent contributor to prominent public media with
op-eds in the Far Eastern Economic Review, International Herald Tribune, Asia Wall
Street Journal, Japan Times, Straits Times, South China Morning Post and
Washington Times.
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NB : Participants commented that the use of the name of Taiwan is “inappropriate ”
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GLOBAL ASIA In Focus Ending the South China Sea Impasse

Joint Development Possibilities:
What, Where, Who and How?
By Mark J. Valencia
& Hong Nong

In Focus: South China Sea

The increasingly complex and bitter
conflict in claims to parts of the
South China Sea has so far been
immune to diplomatic solutions.
One way forward is to explore
the various formulas for joint
development of the area in a fair
and co-operative manner, write
Mark J. Valencia and Hong Nong.
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FIGURE 1 WORTH FIGHTING FOR? OIL AND GAS IN THE SOUTH CHINA SEA
A report by the US Energy Information Administration earlier this year illustrated how most of the abundant oil and
natural gas deposits in the South China Sea are thought not to be in the most disputed areas, but around the sea’s edges.
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Articles 62, 68 and 70 provide the principle and a
process for access to any “surplus” for other countries. The point is that most areas that are in dispute have been fished by several ethnicities since
“time immemorial” and many stocks are shared
by distribution or migration. This means that all
claimants should be allowed access — but under
an agreed management scheme that includes
catch limits. Such an agreement will be difficult
to work out but could be assisted by the UN Food
and Agriculture Organization.
THE WHERE
There are several requirements for the “where”
of joint development. It should be in an area with
good potential for exploration, in the case of gas
and oil at a shallow to moderate ocean depth.3
Moreover, to minimize political and procedural
complications it should preferably be in an area
claimed by only two countries. There are several
potential areas that meet these criteria, chiefly
on the Reed Bank and Vanguard Bank.
A recent report by the US Energy Information Administration concluded that the South
China Sea as a whole contains proven or probable reserves of 11 billion barrels of oil (BBO)
and 190 trillion cubic feet (TCF) of gas (see Figure 1 above). But the only likely prospects within
the disputed areas, according to the EIA, are the
Reed Bank, which might contain 2.5 BBO and
25.5 TCF of gas, and some deep water areas off
East Malaysia and Brunei. However, the US study
contradicts previous studies by countries in the
region. Also, there may be other resources in the
disputed areas that have not been considered
such as methane hydrates, OTEC and minerals.
According to Forum Energy, which has a concession on the Reed Bank from the Philippine
government, the area may contain as much as
16 TCF of gas. Its initial estimate for its Sampaguita discovery was for potential reserves
106
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of 20 TCF. That would be a world-class deposit.
Forum Energy confirmed a minimum of 3.4 TCF
of proven gas in place from sands tested in three
wells drilled and a maximum potential of 10 TCF.
Information on the oil potential of the outer continental shelf in the South China Sea is scarce and
speculative. On the continental shelf off Vietnam,
the Cuu Long basin is estimated to contain 7-8 billion barrels of oil equivalent (BBOE). Five oil and
associated gas fields are producing from the inner
shelf. The Nam Con Son basin is estimated to contain about 4.5 BBOE, mostly gas. Three to five
fields are expected in the deepwater portion.
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THE WHO
The “who” of joint development is partially
dependent on the “where.” It would be highly
preferable for the efficiency and simplicity of the
process to identify an area of high potential that
is claimed by only two parties. Because of China’s claim to most of the area, one of the parties
would likely be China. Who would be the other?
One possibility is the Philippines on Reed Bank.
China has repeatedly offered joint exploration in
this area. But it is highly unlikely the offer will
be taken up during the current administration
of President Benigno Aquino III. The memory of
the legal flaws in a joint exploration “deal” with
China struck by the previous Arroyo administration and the nationalistic feistiness of the Aquino
administration vis-à-vis China following incidents at the Scarborough Shoal and Reed Bank
seem to rule this out.4
Another possibility is Vietnam — on the outer
continental shelf to its southeast around Vanguard Bank, essentially the western portion of
the former concession once let to Crestone by
China and now held by Harvest Petroleum.
Although this area is on Vietnam’s claimed
continental shelf, it is also within China’s ninedashed line claim as well as an exclusive eco-
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nomic zone (EEZ) that might be claimed from the
Spratly Islands (which are currently occupied by
China). While Vietnam may be reluctant to share
what it considers legally to be its own, it might
find it politically acceptable to yield a minor share
in this area — say not more than 10 percent — in
exchange for a “hands off” policy from China on
areas with higher potential closer to Vietnam.
A third possibility is Brunei — in the area near
the Rifleman Bank and the sea territory surrendered by Malaysia in its 2009 agreement with
Brunei. Malaysia, however, under a “secret”
agreement, reportedly has first right of refusal
on entering into commercial arrangements with
Brunei for the area it relinquished. This means
that either Malaysia would have to be involved or
waive its negotiated “rights” with Brunei.
A fourth possible locale for joint development
would be that area of extended continental shelf
claimed by Vietnam and Malaysia, and also
claimable by China. This is very deep water, and
the potential would be in the form of methane
hydrates, which are a future resource.
A fifth possibility — for OTEC — is Taiwan near
Taiping Dao, the largest island in the Spratlys.
China and Taiwan previously have co-operated on hydrocarbon exploration in the southern Taiwan Strait but did not discover commercial deposits. Although OTEC also is an energy
source for the future, Taiwan has a very active
OTEC research program and its commercial
implementation may, at least on a modest scale,
be closer than is commonly thought.5

depicted conceptually in Figures 2 and 3 and
described below. Policymakers and analysts may
combine elements of these examples to construct
their own proposed schemes.
The possible options are:

1

In the alternatives in Section 1, there must
first be agreement that the Spratlys and Scarborough Shoal can only generate territorial
seas of 12 nautical miles, not 200-nautical-mile
EEZs or continental shelves, and that these territorial sea areas are not to be included in joint development schemes. The claimants to these features
could also agree that they be demilitarized and
designated as environmentally protected areas.
1) Allocate jurisdiction in the entire South
China Sea to equidistant lines, ignoring the
Spratlys and Scarborough Shoal but giving full
effect to the Chinese-occupied Paracels.6 It is
tempting to suggest that the allocation of the
islands, reefs and rocks also be according to
these zones. But that would ignore the legal and
political realities of these sovereignty disputes.
2) Allocate jurisdiction in the South China Sea
out to 200 nautical miles from legitimate baselines, ignoring the Spratlys and Scarborough
Shoal but giving full effect to the Chinese-occupied Paracels, and agree to jointly develop/manage the area beyond 200 nautical miles. A variant
of this scheme would have the same allocation
out to 200 nautical miles from legitimate baselines but restrict the joint development/management area to that beyond 200 nautical miles
and with sediment thickness less than 1 percent
of the distance from the base of the slope (i.e.
THE HOW, OR SHARING THE BOUNTY
There are many possible sharing arrangements, beyond any extended continental shelf claim).
3) Allocate jurisdiction in the South China Sea
but what constitutes the “fair and equitable”
allocation of ocean areas and their potential out to a line equidistant between the Spratlys
resources — which should be the guiding prin- and legitimate baselines, ignoring Scarborough
ciple — is very much in the eye of the beholder. Shoal. Then agree to multilateral joint developExamples of possible allocation schemes are ment arrangements beyond the equidistance line
107
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based on the pattern of claimants to each subarea (See Figure 3 below).
Based on the areas of overlap of the original
claims, China/Taiwan would be a member of
all joint development companies. Shares, benefits, costs and a say in the operation of each joint
development company would be apportioned
equally after allocating 5 percent of the profits to
a South China Sea Common Heritage Corporation
(SOCOHECO) that would facilitate, co-ordinate
and harmonize the operations of multiple joint
development arrangements for resource exploitation within the area of shared management.
Perhaps another 5 percent of the profits could
be distributed to non-claimant South China Sea
countries. Alternatively, the profits could be distributed — but to South China Sea countries only
(including landlocked Laos) — according to the
formula in Article 82 of UNCLOS for resource
exploitation beyond 200 nautical miles, i.e. annual
payments after the first five years with respect to
all production at a site. For the sixth year, the rate
of payment is 1 percent of the value or volume of
production at the site. The rate increases by 1 percent for each subsequent year until the 12th year
and remains at 7 percent thereafter.
The largest of the multiple joint development
zones would be that between China and Vietnam
in the west and between China and the Philippines in the east. Other significant joint development arrangements would involve China, Malaysia and the Philippines; China, Malaysia and Vietnam; and China and Brunei. The most complex
would be a small area that would involve all claimants. Given the petroleum geology of the South
China Sea, the most likely prospect would be the
China-Vietnam area around Vanguard Bank, the
China-Philippine area on Reed Bank and the deep
water China-Malaysia and China-Brunei areas.
Under this model, the SOCOHECO would
have a Chinese as its head because of China/Tai108

wan’s membership in every joint development
company. The members of each joint company
board would be those countries that claim the
area covered under the deals. Although a joint
development company would exist on paper for
each of the areas, it would become operational
only when and if a simple majority of the claimants to that area agreed to make it operational.
This approach would satisfy China’s demand that
the issues be resolved between it and each of the
claimants, while giving the claimants an opportunity for influencing decisions in areas they
claim in common with China and others.

2

1) Allocate two “donuts” and a “donut hole”
based on China’s nine-dashed line claim,
the line equidistant between legitimate
baselines that conform with Article 7 of UNCLOS and the Spratly Islands ignoring Scarborough Shoal but giving full effect to the Chineseoccupied Paracels (See Figure 2).
2) Allocate 100 percent of the jurisdiction from
legitimate baselines out to China’s nine-dashed
line claim to the appropriate coastal states.
3) Allocate a token 1 percent of resources
between China’s nine-dashed line claim and
a line equidistant between the Spratlys and
claimed baselines, ignoring Scarborough Shoal
but giving the Chinese-occupied Paracels full
effect. In this zone China would receive 1 percent
of each resource and contribute an equivalent
amount to its development. Another way to do
this would be to give China first refusal on conventional commercial access to the resources in
the area. Such “sharing” would recognize China’s
claim to resources but provide only token shares
of resources in EEZs claimed by others.
4) Agree to multiple joint development and
management arrangements beyond the equidistant line, based on the pattern of claimants to
each sub-area (Figure 3).
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FIGURE 2 TWO DONUTS AND A HOLE
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FIGURE 3 SHARING RESOURCES IN THE SPRATLY AREA
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Datuk Rosli
Bin Boni
Chief Executive Officer,
Malaysia-Thailand Joint Development
Authority (MTJA)

Rosli Boni has served as the CEO at Malaysia-Thailand Joint Authority
for the last 1.5 years. He also serves as a director in the board of Petronas Gas
Berhad, a public listed company in Kuala Lumpur Stock Exchange.
He is a Petroleum Engineer with 31 years of experience in the petroleum
industry. He graduated with BSc in Petroleum Engineering from University of
Wyoming, USA in 1979. He started his career with Petronas in 1980 until his official
retirement from Petronas in May this year. Throughout his 31 years career with
Petronas, he had spent many years in drilling, wireline, well completion, well testing,
production operations, field development projects, human resources and oversea
assignment in France, United Kingdom, and Bahrain.
He is a member of Society of Petroleum Engineer (SPE). He has served in
committee of various SPE forums and workshops.
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Dr. Nuntasak
Chenboonthai
Deputy Chief Executive Officer,
Malaysia-Thailand Joint Development
Authority (MTJA)

Dr. Nuntasak Chenboonthai serves as Deputy Chief Executive Officer,
Malaysia-Thailand Joint Development Authority (MTJA). He holds a Bachelor of
Science in Petroleum Engineering from Chulalongkorn University and Master’s Degree
as well as Doctoral Degree in Petroleum and Natural Gas Engineering from New
Mexico Institute of Mining and Technology, USA
Dr. Chenboonthai has 25 years of experience in the petroleum industry. He
began his career in 1989 as a Petroleum Engineer. From 2004 to 2008, he served as
the Assistant Manager in the Exploration and Production Department of MalaysiaThailand Joint Authority (MTJA). Before taking up the Deputy Chief Executive Officer
position, he served as Director, Production Engineering Group Department of Mineral
Fuels from 2009 to 2012.
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Mr. Kanok
Intharawijitr
Senior Vice President, Myanmar Asset;
seconded as General Manager,
PTT Exploration and Production (PTTEP)
International Limited, Myanmar.

Mr. Kanok Intharawijitr serves as Senior Vice President, Myanmar Asset;
seconded as General Manager, PTT Exploration and Production (PTTEP) International
Limited, Myanmar. He holds a Bachelor of Science in Geology.
Mr. Intharawijitr has 24 years of experience in the petroleum industry. He began
his career in 1990 as a Geologist. From 2003 to 2010, he was appointed to various
managerial-level positions abroad; such as, Myanmar and Malaysia. Before taking up
the Senior Vice President, Myanmar Asset; seconded as General Manager, PTT
Exploration and Production (PTTEP) International Limited, Myanmar, he served as the
Vice President, Myanmar Operating Asset from 2010 to 2011.
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Dr. Vasco
Becker-Weinberg
Legal Adviser to the Secretary
of State of the Sea, Portugal

Vasco Becker-Weinberg is currently deputy and legal advisor to the
Portuguese Secretary of the Sea. Before joining the Government of Portugal, he
practiced law for several years in a leading international law firm and was a fulltime
scholar at the International Max Planck Research School for Maritime Affairs at the
University of Hamburg. He has a law degree from the Portuguese Catholic University,
a Masters from the University of Lisbon and a Ph.D. from the University of Hamburg.
He has published several works in public international law and the law of the sea. His
research has also focused on maritime disputes and the use and development of
marine natural resources in disputed maritime areas. He has just recently written a
book entitled “Joint Development of Offshore Hydrocarbon Deposits in the Law of the
Sea” (Springer Verlag: 2014). He has further written on international dispute resolution,
maritime law, international environmental law, maritime security and the use of force at
sea. Over the years he has undertaken extensive research at prominent academic
institutions and participated in important scientific meetings and conferences. He
collaborates and frequently lectures in several Portuguese and foreign Universities and
also at the Diplomatic Institute of the Portuguese Ministry of Foreign Affairs.
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Joint Development of Hydrocarbon Deposits in the Law of the Sea

Vasco Becker-Weinberg
Dr. iur. (Hamburg), Master of Laws (Lisbon)
Roundtable on

Functional Cooperation in the South China Sea
Yangon, Myanmar
3-4 July 2014
Outline:
The increase of claims by coastal States to extend jurisdiction over adjacent
maritime areas may be partly attributed to the advancement and availability of the
technology that allows for the exploration and exploitation of resources at depths that
until a few years ago were unreachable to mankind. While most of the earth is covered by
water, States’ aspiration to secure and control access to mineral resources has resulted,
on many occasions, in conflict between different coastal States regarding the delimitation
of maritime boundaries, as well as the sovereignty over islands and other features and
their respective adjacent maritime areas.
This background is particularly prevailing in emerging economies with a growing
population rate and consequential increase of urban centres, such as those of several
coastal States of the South China Sea. Living resources are likewise valuable as an
important source of protein and, therefore, aggravate the complexity of the overall
context. Many of these intricate and potentially irreconcilable situations have contributed
towards several of the existing conflicts in the South China Sea regarding the delimitation
of maritime boundaries and are amongst the main reasons for enduring disputes.

Disclaimer: This paper and the views expressed herein are exclusively of the responsibility of the author and do
not represent the position of the Portuguese Secretary of State of the Sea or of the Government of Portugal.
Vasco Becker-Weinberg is deputy and legal advisor to the Portuguese Secretary of State of the Sea.
Before joining the Government of Portugal, he practiced law for several years and was a full-time scholar at the
International Max Planck Research School for Maritime Affairs at the University of Hamburg. He has a law degree
from the Portuguese Catholic University, a Masters from the University of Lisbon and a Ph.D. from the University
of Hamburg. He has published several works in public international law and the law of the sea. His research has
also focuses on maritime disputes in the Asia-Pacific region and the use and development of marine natural
resources in disputed maritime areas. He has further written on international dispute resolution, maritime law,
international environmental law, maritime security and the use of force at sea. He has undertaken extensive
research at prominent academic institutions and participated in important scientific meetings and conferences.
He collaborates and occasionally lectures in several Portuguese Universities and also at the Diplomatic Academy,
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When mineral resources straddle a maritime boundary line or are found in areas of
overlapping claims, States are subject to certain obligations and to act in accordance
with the principles of cooperation and to act in good faith. In the case of maritime areas
that are claimed by two or more States, the legal regime requires that States make every
effort to enter into interim measures, lacking, however, clarification as to the extent or
content of these efforts. Also, in the case of mineral resources that straddle a maritime
boundary, coastal States are not required by the United Nations Convention on the Law
of the Sea (UNCLOS) to enter into an agreement regarding the exploration and
exploitation of these resources, similarly as they are not bound to share the mineral
resources that lie across the Area and areas subject to national jurisdiction.
The law of the sea merely requires the delimitation of maritime boundaries
by agreement and does not address issues pertaining to territorial disputes. Additionally,
States are often reluctant to submit disputes to international courts and tribunals, partly
due to the uncertainty of its outcome, particularly as the presence of mineral resources is
not given specific relevance by international jurisprudence when drawing a maritime
boundary. States further complicate matters by adopting a nationalistic rhetoric, which
may be difficult to retract from in order to achieve a resolution of the dispute, and also
because of their ambition to guarantee exclusive control over maritime areas with great
mineral resource-potential.
The concept of joint development is not regulated in UNCLOS or in related
international legal instruments. UNCLOS also does not include any rules regarding
seabed activities in disputed maritime areas. Notwithstanding, State practice has
considered joint development a valuable alternative that allows for the development of
mineral resources in areas of overlapping claims pending the delimitation of maritime
and is a member of the board of the Portuguese Society of International Law (branch of the International Law
Association).
This paper and the respective presentation are based on the Vasco Becker-Weinberg’s book Joint
Development of Hydrocarbon Deposits in the Law of the Sea, edited by Springer (2015). This book examines the
concept and purpose of joint development agreements of offshore hydrocarbon deposits from the perspective of
public international law and the law of the sea, taking into consideration and extensively reviewing State practice
concerning seabed activities in disputed maritime areas and when hydrocarbon deposits extend across maritime
boundaries. It distinguishes between agreements signed before and after the delimitation of maritime boundaries
and analyzes the relevance of natural resources or unitization clauses included in maritime delimitation
agreements. It also takes into consideration the relation between these resources and maritime delimitation and
analyzes all the relevant international jurisprudence. Another innovative aspect of this book is that it examines the
possibility of joint development of resources that lay between the continental shelf and the Area, considering both
theoretical and practical problems.
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boundaries without hindering their claims, including in areas of the continental shelf
beyond 200 nautical miles. Likewise, States have resorted to joint development
agreements after the delimitation of maritime boundaries regarding transboundary mineral
resources, even though mineral resources clauses included in delimitation treaties have,
in most cases, a mere programmatic character, without predicting the sharing of
resources. Similar joint development agreements could eventually be considered for the
purpose of developing mineral resources in the Area that lie across the limits of national
jurisdiction.
The law of the sea has not developed a rule requiring States to cooperate in the
exploration and exploitation of mineral resources in the situations mentioned before, or to
adopt conservation measures ensuring the efficient development of mineral resources
and the avoidance of waste. Therefore the analysis of joint development of hydrocarbon
deposits in the law of the sea as a particular example of cooperation between States is
paramount in regions such as the South China Sea. To this effect, it is important to
understand the origin and concept of joint development and the relevant distinctions
between agreements signed before and after the delimitation of maritime boundaries. On
the other hand, taking into consideration the characteristics of hydrocarbon deposits,
particularly in what concerns the efficient development of these and the adoption of
conservation measures, assessment must also be made of the relevance and legal nature
of mineral resources included in delimitation treaties and joint development agreements,
together with States’ obligation regarding transboundary mineral resources in the
absence of such clauses. In this respect, it is also relevant to examine the role that
international jurisprudence has given to mineral resources in maritime delimitation and
what it has considered as being States’ obligations in situations where two or more
States share common mineral resources. Furthermore, since the practice of joint
development is conventional in its legal nature and, therefore, is subject to international
law, the assessment of the power of coastal States to negotiate and enter into joint
development agreements before and after the delimitation of maritime boundaries is a key
element to understanding the legal basis for such regimes being implemented in disputed
maritime areas.
Considering the challenges of the applicable legal framework, the ensuing question
is whether functional cooperation is attainable in the context of the existing disputes of
the South China Sea, and if joint development is the (only?) means to achieve it.
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